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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH : 
Plaintiff/Appellee, : Case No. 970562-CA 
v* : 
DUKE DUCCINI, : Priority No. 2 
Defendant/Appellant : 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
A jury convicted defendant of possession of methamphetamine, a third degree 
felony, in violation of Utah Code Ann. § 58-37-8(2)(i) (1996) and possession of 
paraphernalia, a Class B Misdemeanor, in violation of Utah Code Ann. § 58-37a-5(l) 
(1996). This Court has jurisdiction under Utah Code Ann. § 78-2a-3(2)(e) (1996). 
STATEMENT OF THE ISSUE AND STANDARD OF REVIEW 
Did the trial court properly refuse to instruct the jury that it could not convict 
defendant without finding that the drug offenses occurred in Utah? 
"An appeal challenging a trial court's refusal to give requested jury instructions or 
claiming that a jury instruction incorrectly states the law presents a question of law which 
[appellate courts] review for correctness." State v. Tinoco, 860 P.2d 988, 989 (Utah App. 
1993). The review of jury instructions for correctness is accorded no particular 
deference. State v. Singh, 819 P.2d 356, 360 (Utah App. 1991), cert, denied, 832 P.2d 
476 (Utah 1992). "Failure to give requested jury instructions constitutes reversible error 
only if their omission tends to mislead the jury to the prejudice of the complaining party 
or insufficiently or erroneously advises the jury on the law." State v. Alonzo, 932 P.2d 
606, 615 (Utah App.) (quotation omitted), cert granted, 940 P.2d 1224 (Utah 1997). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Utah Code Ann. § 58-37-8(2)(i) (1996): 
It is unlawful: for any person knowingly and intentionally to possess or use 
a controlled substance[.] 
Utah Code Ann. § 58-37a-5(l) (1996): 
It is unlawful for any person to use, or to possess with intent to use, drug 
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture, 
compound, convert, produce, process, prepare, test, analyze, pack, repack, 
store, contain, conceal, inject, ingest, inhale or otherwise introduce a 
controlled substance into the human body in violation of this chapter. 
Utah Code Ann. § 58-37-2(27) (1996): 
. . . For a person to be a possessor or user of a controlled substance, it is not 
required that he be shown to have individually possessed, used, or controlled the 
substance, but it is sufficient if it is shown that the person jointly participated with 
one or more persons in the use, possession, or control of any substances with 
knowledge that the activity was occurring, or the controlled substance is found in a 
place or under circumstances indicating that the person had the ability and intent to 
exercise dominion and control over it. 
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Utah Code Ann. § 76-1-201(5) (Supp. 1998): 
The judge shall determine jurisdiction. 
Utah Code Ann. § 76-1-501(3) (1996): 
The existence of jurisdiction and venue are not elements of the offense but 
shall be established by a preponderance of the evidence. 
STATEMENT OF THE CASE 
Defendant was charged with possession of methamphetamine, a third degree 
felony, and possession of drug paraphernalia, a class B misdemeanor (R. 1, 8).1 
Defendant was convicted by a jury of both charges (R. 113-14, 463). 
The trial court imposed an indeterminate term of 0-5 years imprisonment for the 
felony offense and a concurrent a six month term of imprisonment for the misdemeanor 
offense (R. 120, 473). These sentences were to run consecutively to any term defendant 
was currently serving (id). 
STATEMENT OF THE FACTS 
On 27 March 1997, at approximately 9:00 a.m., Adult Probation and Parole 
(AP&P) agents went to defendant's residence to perform a routine unannounced visit (R. 
252). Defendant was on parole from a felony conviction and had signed a parole 
defendant was also charged with possession of a dangerous weapon by a 
restricted person, a third degree felony, in violation of Utah Code Ann. § 76-10-503 (R. 
7) (1995); however, the trial court dismissed this charge on grounds of insufficient 
evidence (R. 364-65). 
3 
agreement to obey all federal and state laws, including those prohibiting possession and 
use of drugs (R. 250-52). A child living on the premises and aged approximately 10-12 
years old, invited Agents Allen and Hancock into the home and indicated that defendant 
could be found upstairs (R. 253). 
The agents found defendant sleeping in an upstairs room on a couch (R. 254). 
After defendant was awakened and informed of the purpose of the visit, Agents Bingham 
and Woodring also entered the home (R. 255). Agent Allen requested Agent Woodring to 
assist defendant in providing a urine sample (id). Defendant expressed concern to agent 
Woodring that he would be unable to produce a urine sample (R. 318). Agent Woodring 
commented that "everyone needs to go when they first wake up" and defendant 
responded, "[W]ell what's the point, I'm dirty" (R. 319). When Agent Woodring asked 
what defendant would be "dirty" for, defendant replied, "crank" (id). Defendant was 
promptly taken into custody (R. 320). 
After receiving his Miranda2 warnings, defendant confessed that he was "strung 
out on meth" and "had been shooting up" (R. 257). He also showed injection marks on 
his arms and pleaded for the agents to "cut a deal" with him (R. 257-58). 
Agent Bingham searched for contraband and discovered other evidence that 
incriminated defendant in drug usage. Lying only a foot and a half from where defendant 
2See Miranda v. Arizona, 384 U.S. 486 (1966). 
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had been sleeping, Agent Bingham found an open, plastic yellow box containing 
controlled substances and several items of drug paraphernalia (R. 297). The yellow box 
contained a plastic baggie filled with methamphetamine, a hypodermic needle, a syringe, 
a smoking pipe, razor blades, "snorting tubes," and various containers coated with drug 
residue (R. 300-11). Near the box, the agent also found a propane bottle commonly used 
in the preparation of methamphetamine for injection (R. 310-11). 
At trial, defendant's friend, James Downey, testified on his behalf and claimed to 
be the owner of the drug box (R. 367-372). Downey alleged that he brought the box into 
defendant's home while defendant was sleeping on the couch (R.368-69). Downey 
claimed that he did so because he wanted to go get more drugs and he was uncomfortable 
driving around in his car with the drug box (R. 369, 374, 384-85, 388-92). On cross 
examination, Downey acknowledged that defendant may have been awake when he left 
the drug box at defendant's home (R. 385). He did not bother to hide the drugs because 
the children did not go upstairs, just defendant and his girlfriend (R. 389-90). Downey 
also acknowledged that he knew defendant was on parole and was not supposed to be 
around drugs (R. 390). 
SUMMARY OF THE ARGUMENT 
Defendant's claim of instructional error is inadequately briefed and ignores 
contrary controlling authority. Even assuming the adequacy of defendant's argument, 
jurisdiction is a not a proper matter for jury instruction; therefore, the trial court correctly 
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declined defendant's proffered instruction to that effect. 
To the extent that defendant's inadequate claim on appeal constitutes a challenge 
to the sufficiency of the evidence establishing the trial court's jurisdiction, or his use 
and/or possession of the drugs and paraphernalia seized from his home, he has not 
marshaled the supportive evidence and demonstrated that it is insufficient to support the 
jury verdicts. His claim should therefore be rejected. 
ARGUMENT 
DEFENDANT'S CLAIM OF INSTRUCTIONAL ERROR 
IS INADEQUATELY BRIEFED AND IS ALSO 
INCONSISTENT WITH CONTROLLING AUTHORITY 
Defendant complains that the trial court committed reversible error when it refused 
his proffered jurisdictional instruction, that the jury could not convict for the charged drug 
offenses unless they found that defendant used the drugs and paraphernalia in Utah. Aplt. 
Br. at 7. Defendant's claim is inadequately briefed and is unsupported by controlling 
authority. It should be rejected. 
A. Inadequate Briefing 
Rule 24(a)(9), Utah Rules of Appellate Procedure, requires that the argument 
portion of an appellant's brief "contain the contentions and reasons of the appellant with 
respect to the issues presented, including the grounds for reviewing any issues not 
preserved in the trial court, with citations to the authorities, statutes, and parts of the 
record relied on." Under this rule, Utah appellate courts decline to consider arguments 
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that are not adequately supported by authority and analysis. See, e.g., State v. Montoya, 
937 P.2d 145, 149 (Utah App. 1997) (a "reviewing court is entitled to have the issues 
clearly defined with pertinent authority cited and is not simply a depository in which the 
appealing party may dump the burden of argument and research" (citations omitted)); 
Burns v. Summerhays, 927 P.2d 197, 199 (Utah App. 1996) ("This court has routinely 
declined to consider arguments which are not adequately briefed on appeal") (quotation 
omitted)); City of Or em v. Henrie, 868 P.2d 1384, 1387 (Utah App. 1994) ("We refuse to 
provide the independent analysis defendant has failed to submif'). 
Here, defendant cites no supporting authority for his claim that the trial court erred 
in rejecting his proposed jurisdictional instruction and he engages in no meaningful 
analysis of the issue. See Aplt. Br. at 7. Indeed, defendant wholly fails to acknowledge 
that jurisdiction is a preliminary legal question determined by the trial court and is 
therefore, not even a proper subject for jury instruction. Utah Code Ann. § 76-1-201(5) 
(Supp. 1998) ("The judge shall determine jurisdiction."). See also State v. Payne, 892 
P.2d 1032, 1033 (Utah 1995) ("We agree with the State that the district court 'failed to 
perform an act required by law as a duty of office' when it delegated the issue of 
jurisdiction to the jury. Whether a district court has jurisdiction to hear a criminal matter 
is a question of law for the court. Accordingly, it is the court, not the jury, that must 
determine whether jurisdiction is proper." (citations omitted)), cert, denied, 516 U.S. 865 
(1995). See also State v. Humphrey, 823 P.2d 464, 465 (Utah 1991) (holding that 
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jurisdiction of a court is a question of law); State v. Donovan, 11 Utah 343, 347, 294 P. 
1108, 1109 (Utah 1931) (holding that it is improper to instruct jury on questions of law). 
The trial court's refusal to so instruct the jury is consistent with section 76-1-201(5) and 
Payne and was therefore proper (see R. 426-37) (a copy of the parties' arguments and the 
trial court's oral ruling is contained in the addendum). 
B. Sufficiency of Evidence to Establish Jurisdiction 
While jurisdiction is not an element of any offense, it must still be "established by 
a preponderance of the evidence." Utah Code Ann. § 76-1-501 (1995). Defendant 
further broadly asserts that the State failed to put on any evidence establishing 
jurisdiction, and relied instead on an impermissible presumption that the offense occurred 
within Utah. Aplt. Br. at 8. However, he wholly fails to mention, let alone analyze the 
facts adduced below which establish jurisdiction. Id His claim should be rejected on 
that ground. Montoya, 937 P.2d at 149; Burns v. Summerhays, 927 P.2d at 199; Henrie, 
868P.2dat 1387. 
Defendant does cite State v. Sorenson, 758 P.2d 466 (Utah App. 1988), for the 
proposition that the State may not rely solely on a presumption of jurisdiction. See Aplt. 
Br. at 8. Sorenson is distinguishable however, and defendant's unanalyzed reliance on 
the case is therefore misplaced. 
Sorenson involved a bench trial for the purchase, possession, or consumption of 
alcohol by a minor. 758 P.2d at 467. During the course of a traffic stop the officer 
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detected an odor of alcohol on Sorenson's breath; however, no other "tangible evidence 
of alcohol" was uncovered. Id. The State did not provide the trial court with any 
evidence or argument that Sorenson possessed alcohol, relying instead on the 
"presumption that the consumption occurred within Utah unless rebutted by other 
credible evidence." Id. The trial court accepted the State's theory. Id. This Court 
reversed on appeal, holding that the presumption violated state and federal due process 
protections because it shifted the burden of proof on the fact of jurisdiction to the 
defendant. Id. at 469. The Court further held that it was the State's burden to put on 
"proof of the jurisdictional factor that at least some alcohol was consumed in Utah[;]" 
however, the State put on "absolutely no evidence of jurisdiction" relying instead entirely 
on the jurisdictional presumption. Id. at 470. 
Unlike Sorenson, the State here put on abundant tangible evidence that defendant 
possessed and/or used the drugs and paraphernalia in Utah. Indeed, the State presented 
evidence that an open box filled with drugs and paraphernalia was seized approximately 
one and one/half feet from where defendant was found sleeping in an upstairs room of his 
home. Defendant also admitted that his urine was "dirty" for "crank," that he was 
"strung out," and that he had been "shooting up." He also revealed track marks on his 
arms, and pleaded for the agents to "cut a deal" with him. See Statement of the Facts, 
infra. Given the dearth of tangible evidence adduced in Sorenson and the abundance of 
the same in this case, defendant wholly fails to show that Sorenson is supportive of his 
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claim that the State relied solely on a presumption of jurisdiction here. 
Indeed, the reasonable inference to be drawn from the facts adduced below is that 
defendant used the drugs and paraphernalia in his upstairs room. This same evidence also 
supports a possession theory of defendant's culpability. Either possession or use is a 
sufficient basis for conviction under Utah Code Ann. §§ 58-37-8(2) and 58-37a-5(l) 
(1996) (both prohibiting use or possession of, respectively, drugs and paraphernalia). See 
Provo City Corp. v. Spotts, 861 P.2d 437, 441 (Utah App. 1993) (stating that "inhalation 
of a controlled substance constitutes use or possession"); State v. Lee, 863 P.2d 49, 58 
(Utah App. 1993) (citing the statutory language and making no distinction in meaning 
between the terms "possession" and "use"). See also United Sates v. McAfee, 998 F.2d 
835, 837 (10th Cir. 1993) (finding that "there can be no more intimate form of 
possession than use"); United States v. Rockwell, 984 F.2d 1112, 1114 (10th Cir.) 
(finding no difference in the statutory employment of the words "use" and 
"possession"), cert, denied, 508 U.S. 966 (1993). Both theories were asserted by the 
prosecution below (see R. 400-01), and the jury was instructed accordingly (see R. 90, 91, 
101, 102). 
C. Failure to Marshal Evidence of Possession and/or Use 
To the extent that defendant's inadequate assertion of error can be construed as a 
challenge to the sufficiency of the evidence supporting his conviction, he has wholly 
failed to marshal the evidence and to demonstrate any inadequacy therein. See Aplt. Br. 
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at 7-9. See also State v. Scheel, 823 P.2d 470, 472-73 (Utah App. 1991) (declining to 
entertain appellant's allegation of insufficient evidence in the absence of a properly 
marsh.iled IIII.IISSIS nil tin, >ii|i|iorlh t: v\ idem i <iinl < Ic 111< »i l •• 11 iilmn nl UK all eyed 
inadequacy). Rather, defendant speculates tf lat if the ji ir> believed Downey owned tl le 
drugs, the State could not establish that he possessed the drugs within the meaning of the 
statute. Aplt. Br. at 8, Even assuming that the jury believed Downey's questionable 
s •• R 3 ) 6 391). Dc • \ ne> " s claii :i 1 of ow nership did not preclude either of the 
seized from his residence. 
Indeed, possession need not be exclusive. Utah Code Ann. § 58-37-2(27) (1996). 
See e- .. . > ^arlson, 635 I ) 2d 1 2, ; 4 (I Jtal l 1981) (finding that "[a]ll that is necessary is 
tl • ' : i isti i i zth • ;i:i: possession. ^ vl leie I he i on HI in hand! i". sub | eel In llnr. 
dominion and control"). Moreover, as noted in part B, infra, the drugs and paraphernalia 
were recovered from defendant 's room, in open view, one and one/half feet from where 
defendant was found sleeping. Defendant also made several incriminating statements, 
may have been awake when he placed the drug box in the room. See Statement of the 
Facts, infra. Viewed in its most favorable light, this evidence demonstrates defendant had 
both the ability and the intent to exercise dominion and control over the drugs and 
p . i u p h t n u l l . i I I I I I I I I I in liii < i i iu i i i i V in in A1,, \h< S ' ' I ! I1 ' i l II in I A1S 11 l u l l \ p p h ^ l l ) 
. ' - ' ' ' • ' ' 1 1 - • . • " - ' - ' 
State v. Fox, 709 P.2d 316, 319 (Utah 1985). It is therefore sufficient to support the jury 
verdicts under either a possession or use theory of culpability. 
CONCLUSION 
The jury verdicts should be affirmed. 
RESPECTFULLY SUBMITTED on^August 1998. 
JAN GRAHAM 
Utah Attorney General 
/MARIAN DECKER 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that two true and accurate copies of the foregoing BRIEF OF 
APPELLEE were mailed, postage pre-paid to James M. Retallick, Weber County Public 
Defender Association, attorney for appellant, 2564 Washington Boulevard, Ogden, Utah 
84401, on25August 1998. 
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1 elements of the offense is that the offense, 
2 particularly the use, took place in the State of 
3 Utah. It's our position that that is an element 
4 of the crime of use of a controlled substance. And 
5 in this case it is possible that the jury could 
6 convict the defendant of use of the drugs without 
7 finding that he possessed the drugs found at the 
8 residence. And so therefore, I believe it's 
9 appropriate that the Court instruct them that the, 
10 that that is an element of the offense that the use 
11 has to occur within the State of Utah. 
12 I base that upon the State versus, State 
13 versus Sorensen, the case I've previously argued. 
14 In that case the State argued on appeal that it was 
15 a presumption that it occurred within the State of 
16 Utah unless rebutted by other credible evidence. 
17 The Court reversed and remanded the case and 
18 ordered that the defendant be discharged. It 
19 wasn't even sent back for a new trial, it was sent 
20 back on insufficiency of the evidence because that 
21 element was not proved in the trial. 
22 Now this case occurred in St. George. 
23 Which I'm not sure how many miles it is from the 
24 Nevada border, it is somewhat closer than we are 
25 from the Wyoming border. But still, to hold 
PENNY C. ABBOTT, COURT REPORTER 
PAGE 281 I 
42' 
- r.fti jv isr >x i ?t £•. - • - : hav ! .J ^ : 5 ".T.ption o r a t 
- - - * * - - d e f e n d a n t 
p r o v e ' r,af * ^ ^ ho . e a 
w n < A u u i i e * - c i o s a i d -* * *ta .; c :- 2 
r ° q , n ! r a *~^ e defenda -
consumed S t a t e - Utah. The S t a t e has 
: c e J.II t h e 
S t a t e o f Lit a h . 
' m s i m p l y r< a y i n q t h a t I f t h e ] u r y 
t h i s c a s t ; L„ ct n f i n d I li .-i t, h e u t;i , i d i 11'j .":•» I , l 11 > • I I I .' 
drugs that were found in the residence - -
T H E I. III P. in: 
MR. GRAVIS: based upon the evidence 
-estitnony of 
>;:.< - : »• * - drugswere hi s ai id he 
' -lein Lucie CLUU. i'li. . Ducci*ii was asleep all the 
t: i m e . •' •" • • • 
THE JUDGE: Okay. Mr. Parmley? 
MR. PARML 
the place > * - offense «-.. - lement. ' ue 
I O U U
 xias i n s t r u c t e d t h e 
: u r > • ot , .. :- J <=• comparing t h i,?,:. t o t h it 
Sorensen case wher \ :^ defendant, about ten miles 
from the Arizona strip was--
MR. GRAVIS: Objection, Your Honor, 
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1 There's no testimony it was ten miles from the 
2 Arizona strip- No, I don't believe it's talked 
3 about in the facts of Sorensen. It was, happened 
4 in St. George. 
5 THE JUDGE: Mr. Parmley? 
6 MR, PARMLEY: I think that I am somewhat 
7 familiar with Sorensen. I think this is a case 
8 that I was actually quite close to and as, and you 
9 can be looking at the facts there. 
10 But I also as I recall the defendant 
11 claimed that in fact his drinking was in Arizona 
12 where the legal age was 19, not 21 as it was in the 
13 State of Utah and that made a difference. 
14 But regardless of that, our position is 
15 still that the jury needs to be presented with the 
16 plain and simple elements of the offense and make a 
17 decision on those elements from the facts. 
18 Now this could possibly raise a 
19 jurisdictional question for the Court but that 
20 hasn't been raised. If that is raised at this 
21 point I suppose the Court can rule on that. But I 
22 don't see it as a question of an element that the 
23 jury must find in order to convict the defendant. 
24 I think that it just confuses the matter for them. 
25 THE JUDGE: Okay. Response, 
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1 MR. GRAVIS: Jurisdiction can be raised 
2 at any time, Your Honor. 
3 THE JUDGE: Okay. But now look at 
4 factually what evidence, what evidence do I have as 
5 to where this occurred? 
6 MR. GRAVIS: If as, as I say if the 
7 drugs aren't these drugs then there's no evidence 
8 of where it occurred. And the jury can find that 
9 he consumed drugs but not these drugs based upon 
10 the testimony presented by the State and the 
11 defense. 
12 THE JUDGE: Okay. Anything else, 
13 Mr. Parmley? 
14 MR. PARMLEY: No. It just seems to me 
15 that we'd be putting a question of law or 
16 determination of law to the jury and that's not 
17 appropriate. 
18 MR. GRAVIS: Well I don't think it's a 
19 determination of law. It's a determination of 
20 facts. 
21 MR. PARMLEY: And further, I think that--
22 THE JUDGE: Well, the Court is prepared 
23 to rule. Whether it's a determination of law or a 
24 determination of fact, to me it's irrelevant. 
25 The testimony is that he was on probation, 
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1 raised and there's no evidence to support a factual 
2 determination of the defense making that. 
3 MR. GRAVIS: Your Honor--
4 THE JUDGE: Jurisdiction has been 
5 alleged that in or about Weber County on or about 
6 such and such a day he used or possessed a 
7 controlled substance. 
8 MR. GRAVIS: Then, then Your Honor, I 
9 would submit I'm free to argue that if they find 
10 that it's not his drugs they cannot convict him 
11 simply on the use and the State can't object to 
12 that. That they have to find that he used these 
13 drugs. If the Court's willing to let me argue 
14 that--
15 THE JUDGE: You could always argue--
16 MR. GRAVIS: Well the--
17 THE JUDGE: -- that those drugs were 
18 there and he didn't use them. I don't think 
19 they've ever objected to you making that argument. 
20 MR. GRAVIS: But the State can-- What 
21 I'm saying is that based upon your ruling is that 
22 basically you're saying that to convict him of use 
23 they have to find that he used these drugs and not 
24 some other drugs. 
25 THE JUDGE: Well, I don't see-- See, I 
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1 don't get where they have to find that he used 
2 these particular drugs. 
3 MR. GRAVIS: Well then, then--
4 THE JUDGE: They just have to find he 
5 used or possessed drugs. 
6 MR. GRAVIS: Used or possessed drugs. 
7 But if they, but they, the only drugs that they--
8 There's no evidence that he didn't leave 
9 Weber County, State of Utah. 
10 THE JUDGE: Right. So make the 
11 argument that he didn't use them here, that he used 
12 them somewhere else. 
13 MR. GRAVIS: But Your Honor, I think that 
14 the Court, unless the Court, jury's been instructed 
15 they were used somewhere else--
16 THE JUDGE: But I don't think it's an 
17 element. It's an argument that you can make. 
18 MR. GRAVIS: Well Your Honor, then 
19 it's-- Then I have to--
20 The jury is not bound to believe me that 
21 it's the law that they have to use it somewhere 
22 else. That, I mean that he, if he used it in 
23 another state that it wouldn't be a crime in the 
24 State of Utah without an instruction. 
25 THE JUDGE: Okay. But the problem I've 
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1 got, Mr. Gravis, is this is a probation violation 
2 or parole violation. 
3 MR, GRAVIS: It's not a probation 
4 violation. He's, he's-- We're not talking about 
5 the parole violation. He's charged with a crime. 
6 THE JUDGE: Okay. 
7 MR. GRAVIS: It's a crime not, it's not a 
8 parole violation. He's already had his hearing on 
9 his parole violation for using. That it doesn't 
10 matter where he used it. This is not a crime of 
11 using drugs while on parole. This is using drugs, 
12 period. Whether he's on parole or not on parole 
13 they still have the same elements. 
14 THE JUDGE: Okay. 
15 MR. GRAVIS: And you cannot require the 
16 defense to put on evidence that he used the drugs 
17 somewhere else. 
18 THE JUDGE: I, I can most definitely 
19 require the defense to put on evidence if they want 
20 to maintain a factual issue and support a finding 
21 in their favor. You have no burden to come 
22 through but if you allege facts you have to prove 
23 facts. 
24 MR. GRAVIS: But the State, State has 
25 alleged facts that occurred--
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1 THE JUDGE: I understand that. 
2 MR. GRAVIS; Well the State has alleged 
3 that it occurred in the State of Utah so I'm free--
4 THE JUDGE: And that's all they've 
5 alleged. 
6 MR. GRAVIS: So I'm free to argue that 
7 they have to prove that it occurred in the State of 
8 Utah. 
9 THE JUDGE: No, no. They don't have to 
10 prove that. You're free to argue that it didn't 
11 and that they shouldn't convict. You're free to 
12 argue that. But it's not an element. 
13 MR. GRAVIS: Your Honor, the elements of 
14 the offense charged was it occurred in Weber 
15 County, State of Utah. 
16 THE JUDGE: Okay. 
17 MR. GRAVIS: They've got to prove it. I 
18 can argue that they, if they don't prove it 
19 occurred in the State of Utah based upon the 
20 Information they've got to acquit. 
21 THE JUDGE: Mr. Parmley, do you have 
22 anything you'd like to say in response? 
23 MR. PARMLEY: I think it's been covered, 
24 Your Honor. 
25 THE JUDGE: Okay. I don't have any 
PENNY C. ABBOTT, COURT REPORTER 
PAGE 2 90 
436 
1 problems with you making your argument, 
2 Mr. Gravis. 
3 I don't view it as an element. I think it 
4 II is a jurisdictional issue. I think that they must 
5 show that it occurred in the State of Utah and in 
6 Weber County for purposes of jurisdiction that 
7 allows the Court the inherent power to punish or to 
8 make a finding of guilty. But I don't think it's 
9 an element that they have to prove in order to 
10 sustain the case. 
11 But yes, you may argue the case that they 
12 didn't prove that it happened in Utah and therefore 
13 they ought to not find him guilty. I don't have 
14 any problems with that argument. 
15 All right. Let's ask the jury to come 
16 back please. 
17 THE CLERK: Did they go this way or that 
18 way? 
19 THE JUDGE: They went-- I can't 
20 remember. I thought they went both ways. 
21 (JURY RETURNED). 
22 THE JUDGE: All right. Record will 
23 reflect that the jury is back, Mr. Duccini is here, 
24 all counsel are present. 
25 Picking up on the last instruction I was 
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